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(e) Upon a showing by a requester of 
exceptional need or unique cir-
cumstances, and that the anticipated 
testimony will not be adverse to the in-
terests of the DON, DOD, or the United 
States, the General Counsel of the 
Navy, the Judge Advocate General of 
the Navy, or their respective delegates 
may, in their sole discretion, and pur-
suant to the guidance contained in this 
instruction, grant such written special 
authorization for DON personnel to ap-
pear and testify as expert or opinion 
witnesses at no expense to the United 
States.

§ 725.3 Authority to act. 
(a) The General Counsel of the Navy, 

the Judge Advocate General of the 
Navy, and their respective delegates 
[hereafter ‘‘determining authorities’’ 
described in § 725.4(a), shall respond to 
litigation requests or demands for offi-
cial DOD information or testimony by 
DON personnel as witnesses. 

(b) If required by the scope of their 
respective delegations, determining au-
thorities’ responses may include: con-
sultation and coordination with the 
Department of Justice or the appro-
priate United States Attorney as re-
quired; referral of matters proprietary 
to another DOD component to that 
component; determination whether of-
ficial information originated by the 
Navy may be released in litigation; and 
determination whether DOD personnel 
assigned to or affiliated with the Navy 
may be interviewed, contacted, or used 
as witnesses concerning official DOD 
information or as expert or opinion 
witnesses. Following coordination with 
the appropriate commander, a response 
may further include whether installa-
tions, facilities, ships, or aircraft may 
be visited or inspected; what, if any, 
conditions will be imposed upon any re-
lease, interview, contact, testimony, 
visit, or inspection; what, if any, fees 
shall be charged or waived for access 
under the fee assessment consider-
ations set forth in § 725.11; and what, if 
any, claims of privilege, pursuant to 
this instruction, may be invoked before 
any tribunal.

§ 725.4 Definitions. 
(a) Determining authority. The cog-

nizant DON or DOD official designated 

to grant or deny a litigation request. 
In all cases in which the United States 
is, or might reasonably become, a 
party, or in which expert testimony is 
requested, the Judge Advocate General 
or the General Counsel of the Navy, de-
pending on the subject matter of the 
request, will act as determining au-
thority. In all other cases, the respon-
sibility to act as determining author-
ity has been delegated to all officers 
exercising general court-martial con-
vening authority, or to their subordi-
nate commands, and to other com-
mands and activities indicated in 
§ 725.6. 

(b) DON personnel. Active duty and 
former military personnel of the naval 
service including retirees; personnel of 
other DOD components serving with a 
DON component; Naval Academy mid-
shipmen; present and former civilian 
employees of the DON including non-
appropriated fund activity employees; 
non-U.S. nationals performing services 
overseas for the DON under provisions 
of status of forces agreements; and 
other specific individuals or entities 
hired through contractual agreements 
by or on behalf of DON, or performing 
services under such agreements for 
DON (e.g., consultants, contractors and 
their employees and personnel). 

(c) Factual and expert or opinion testi-
mony. DON policy favors disclosure of 
factual information if disclosure does 
not violate the criteria stated in § 725.8. 
The distinction between factual mat-
ters, and expert or opinion matters 
(where DON policy favors non-disclo-
sure), is not always clear. The consid-
erations set forth below pertain. 

(1) Naval personnel may merely be 
percipient witnesses to an incident, in 
which event their testimony would be 
purely factual. On the other hand, they 
may be involved with the matter only 
through an after-the-event investiga-
tion (e.g., JAGMAN investigation). De-
scribing the manner in which they con-
ducted their investigation and asking 
them to identify factual conclusions in 
their report would likewise constitute 
factual matters to which they might 
testify. In contrast, asking them to 
adopt or reaffirm their findings of fact, 
opinions, and recommendations, or 
asking them to form or express any 
other opinion—particularly one based 
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